
 
 

 
 
 
 
 
 
 
 

DATE:    December 11, 2019 19, 2019 
 
TO:   City Council and Mayor Boudearu 
 
FROM:   Rebecca Lowell, Development Services 
 
SUBJECT:   OPEN RECORD PUBLIC HEARING ON AFFORDABLE HOUSING CODE AMENDMENTS  
 
 
RECOMMENDED ACTION: 
 
Staff requests hat Council hold a public hearing and make a decision to adopt the subject code 
amendments outlined within the accompanying Ordinance.     
 
INTRODUCTION/BACKGROUND: 
 
Soon after adoption of the City's Comprehensive Plan (Plan) in late 2016 the City identified the need to 
adopt code amendments aimed at the creation of housing affordable to those earning 80% of the area 
median income and below.  In 2017 the City started work on these code amendments and contracted 
with BERK consulting that kicked off this work program by conducting interviews with local housing 
stakeholders.  Attachment 1 to this memo is a summary of these interviews. 
 
After the above-described interviews were complete BERK worked with City staff, the Commission and 
Council to refine the scope of the proposed code amendments.  Attachment 2 contains copies of the 
briefings provided by BERK and staff to the Commission and Council in late 2017 and early 2018.  BERK 
also created a Memorandum to city staff containing code suggestions that is attached to this memo 
identified as Attachment 3. 
 
Staff is aware that others have been critical of the City because the current code amendments were 
delayed from early 2018 to the present.  In response to this criticism staff feels compelled to provide 
details about the other housing work plan items that were adopted by the City from 2017 to the present 
that were all aimed at helping vulnerable populations and encouraging affordable housing. 
 

 Ordinances 3712, 3743, 3780, and 3790:  authorizing Permanent Supported Housing Facilities, 
Temporary Homeless Encampments, emergency cold weather shelters, and safe parking.   

 

 Ordinances 3748, 3749, and 3750:  adopted the South Kincaid Subarea Plan, rezoned 79 parcels 
and created a new zoning district.  This new subarea and its associated regulations will lead to 
the creation of hundreds of new multi-family residential units that would otherwise not have 
been allowed.  Increasing the City's supply of multi-family housing has been identified as an 
affordable housing issue. 

 



 
 

 Ordinance 3775:  adopted amendments to the C-3 and C-4 zones to remove the density limits 
for multi-family units in these zones.  As stated above, increasing the City's supply of multi-
family housing has been identified as an issue.       

 

 Ordinance 3754:  reducing traffic impact fees - ensuring city fees are as low as possible is 
important to the production of affordable housing. 

 

 Ordinance 3776:  revisions to procedural codes to allow electronic plan review - permit time 
frames are important when developers are trying to create affordable housing. 

 
FINDINGS/CONCLUSIONS: 
 
Attachment 4 to this memo includes three different research papers/reports documenting why it is so 
important for the City to require affordable housing units created through the code amendments before 
the Commission to remain affordable in perpetuity.  Following are summary remarks from one of the 
referenced reports that staff hopes will resonate with the Commission: 
 

Hickey, etal (2014) found that “Declining federal funding for affordable housing 
programs will shift greater responsibility to states and localities to find innovative ways 
to meet local housing challenges…It is important to protect the public investment used to 
create affordable homes…by developing strategies to ensure the long-term affordability 
of the housing units and preserve affordable homeownership and rental opportunities 
for future generations” (p. 38). 

 
The procedural requirements for the code amendments before the Council have been satisfied, as 
outlined below.  Copies of the below-listed items is attached labeled as Attachment 5. 
 

A. The Department of Commerce was notified of the proposed amendments on September 26, 
2019, an acknowledgement letter was received from Commerce dated October 2, 2019, and 
Commerce granted the City expedited review (their identification number:  2019-S-732); and as 
such, the City is in compliance with RCW 36.70A.106 (1). 

 
B. A SEPA Threshold Determination of Non-significance (DNS), non-project action, was issued on 

October 3, 2019 and published and routed to all applicable Federal, State, and Local Agencies, 
Utilities, and Tribes on October 7, 2019.  The comment period for the DNS ended on October 21, 
2019; and the appeal period for the DNS ended on October 31, 2019.  There were no comments 
received or appeals filed. 

 
C. The requirements for public participation in the development of this amendment as required by 

the State Growth Management Act (GMA) and by the provisions of City of Mount Vernon 
Resolution No. 491 have all been met. 
 

D. The Planning Commission held an open record public hearing on November 5, 2019 that they 
continued to November 19, 2019.  After fully, fairly and carefully considering the public input 
and staff materials relevant to the amendments, the Commission forwarded to the Council its 
recommendation to APPROVE the subject code amendments. 
 

 
 



 
 

RECOMMENDATION: 
 
Staff requests hat Council hold a public hearing and make a decision to adopt the subject code 
amendments.   
 
ATTACHED: 
 

 Ordinance for Council Consideration 

 Planning Commission Meeting Minutes 

 Comment letters 

 Attachment 1:  Housing Stakeholder Interviews  

 Attachment 2:  Commission and Council Briefings 

 Attachment 3:  Housing Affordability Program Code Suggestions from BERK  

 Attachment 4:  Research about permanent affordability  

 Attachment 5:  Copies of Procedural Items 
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IV. OWNER OBLIGATIONS, AUTHORIZATIONS & RENTAL REQUIREMENTS

A. Income Requirements. All Restricted Units identified in Exhibit A shall be used as housing
solely for Low-Income Households, based on the Household Annual Income. 

B. For the purpose of this Agreement, Household Annual Income means the aggregate 
annual income of all persons over eighteen (18) years of age residing within the same 
household for a period of at least one month and shall be calculated for prospective 
tenants by projecting the income anticipated to be received over the twelve-month period 
following the date of initial occupancy, based on the prevailing rate of income of each 
person at the time of income verification, which shall be no more than six (6) months 
prior to the date of initial occupancy. 

C. Maximum Monthly Rent. The monthly Rent for each of the Designated Units, together 
with a Utility Allowance, shall not exceed one-twelfth (1/12) of thirty (30) percent of 
eighty (80) percent of Annual Median Income. There shall be no additional charges 
imposed by the Housing Owner for occupancy of Designated Units other than Rent. 

D. Maintenance. The Restricted Units and the structure in which they are located shall be 
maintained in decent and habitable condition, including the provision of adequate basic 
appliances, for the duration of this Agreement. 

E. Initial and Annual Income Certifications. Housing Owner shall obtain from each new 
tenant in a Restricted Unit a certification of Family size and income in form acceptable to 
the City. Housing Owner shall also so examine the income and Family size of any tenant 
Family at any time when the Housing Owner receives notice that the tenant’s certification 
of Family size and/or income was not complete or accurate. Housing Owner shall obtain 
such certifications and/or examine incomes and Family sizes no less frequently than 
annually. Housing Owner shall maintain all certifications and documentation obtained 
under this subsection on file for at least five (5) years after such certifications and 
documentation are obtained, and Housing Owner shall make the certifications and 
documentation available to the City for inspection and copying promptly upon request. 

F. Reporting. For so long as this Agreement remains in effect, the Housing Owner shall 
submit to the City, by January 1 of the following year, or at other such times as may be 
authorized by the Director, a written report stating the monthly Rents charged for each 
Restricted Unit during the prior calendar year and the income and Family size of each 
Designated Unit, as of their respective beginning of occupancy. The Director may require 
documentation of Rents, copies of tenant certifications, and documentation supporting 
determinations of tenant income (e.g., employer’s verification or check stubs). 

G. Subleases/Assignments. Tenants renting Designated Units shall not be permitted to 
sublease or otherwise assign their Designated Units. 



H. Lease Agreement and Information to Tenants. Housing Owner shall prepare a lease or 
rental agreement (hereafter known as the “Lease”) for all tenants who occupy Restricted 
Units in accordance with the requirements contained in this Agreement. The Lease shall: 
(1) specify the maximum monthly Rent that may be charged for the Restricted Unit; (2) 
state that information regarding the housing bonus program may be obtained from the 
City; and (3) in all other respects comply with the requirements contained in this 
Agreement. To the extent that other agreements or restrictions on the Property or Project 
require Rents lower than those permitted hereunder, the Lease shall state the maximum 
monthly Rent under those agreements or restrictions in lieu of the maximum monthly 
Rents allowed by this Agreement. 

I. Insurance; Loss or Damage to Designated Units; Condemnation. Housing Owner shall 
keep the Project insured by an insurance company licensed to do business in the state of 
Washington and reasonably acceptable to the City, against loss by fire and other hazards 
included with “broad form coverage,” in the amount of one hundred (100) percent of the 
replacement value of the Project for the entire term of this Agreement, unless otherwise 
agreed to in writing by the City and Housing Owner. Housing Owner shall provide to the 
City evidence satisfactory to the City of compliance with this insurance requirement 
promptly upon request of the City. If any Designated Unit is destroyed or rendered unfit 
for occupancy by casualty or otherwise and is not replaced or restored within 30 days 
thereafter, the Housing Owner shall substitute another unit in the Project of at least equal 
size and number of bedrooms for that Restricted Unit, as soon as such a unit becomes 
vacant. If the Project is substantially destroyed, any new development on the Property 
shall include new Restricted Units satisfying the terms of this Agreement, and Housing 
Owner shall designate by notice to the City new Restricted Units, at least equal in 
number, size and numbers of bedrooms as the original Restricted Units, no later than the 
date a certificate of occupancy is issued for the new units.  

J. Segregation of Ownership. Housing Owner, its successors or assigns, may segregate 
ownership of any portion of the Project in any manner permitted by law, provided that 
such segregation does not restrict Housing Owner’s ability to comply with this 
Agreement. 

K. Other Agreements. If a lower Rent or income eligibility limit, or both, than that 
permitted within this Agreement, is required by any other agreement applicable to any 
of the Restricted Units, then that lower Rent requirement of income eligibility limit, or 
both as applicable, shall apply to the Restricted Units. 

L. Monitoring Fees. Housing Owner shall pay to the City an annual monitoring fee, due on 
January 1st of each year, intended to cover the cost of City staff time to receive, review, 
document, and record compliance of each affordable housing unit with the terms of this 
Covenant and Agreement.  The City estimates the cost to complete the described 
monitoring tasks will be $75.00 for each Restricted Unit in 2019.  Should the City staff 
time needed to complete the required yearly monitoring tasks be less than $75.00 per 
Restricted Unit the City will assess a reduced fee that covers only the required City staff 
time.  Every year starting in 2020 the $75.00 Restricted Unit monitoring fee shall be 
adjusted every year on January 1st to account for inflation.  The Consumer Price Index 
(CPI) published by the Bureau of Labor Statistics that is part of the United States 



Department of Labor shall be used to account for inflation to increase or decrease the 
monitoring fees assessed by the City over time.  

M. Inspection of the Restricted Units, Access License. Housing Owner hereby grants to 
the City a license, subject to existing laws, rules, regulations, matters of record, and the 
rights of residential tenants in occupancy, to enter the Project during normal business 
hours (upon not less than seventy-two (72) hours’ prior notice to Housing Owner) in order 
to inspect the Project and to inspect such records as are necessary to determine 
compliance with this Agreement, and to exercise any other rights or remedies that the City 
may have hereunder.  

V. ENFORCEMENT, DEFAULT AND REMEDIES 

A. Notice of Default or Violation. In the event of any default under or violation of this Covenant and 
Agreement, City shall provide the Owner thirty (30) days written notice of such default, which 
notice shall state the nature of the default or violation. If the default or violation is not cured to the 
satisfaction of City within thirty (30) days from receipt of such notice, City may pursue any or all 
remedies available to it as set forth in this Section. 

B. Providing False or Misleading Information. All Owners shall be held liable for the accuracy of all 
information and documentation provided in and/or in connection with the Application for Eligibility 
and any audits. If it is determined that false or misleading information was supplied to City, the 
Rental of the Restricted Unit shall be wholly null and void and City may pursue any or all remedies 
available to it as set forth in this Section. 

C. City Enforcement. City hereby reserves the right to enforce this Covenant and Agreement by 
pursuing any and all remedies provided by law or in equity. City's remedies shall include, by way of 
example and not limitation, the right to specific performance of this Covenant and Agreement, the 
right to a mandatory injunction requiring the rent of a Restricted Unit in conformance with this 
Covenant, the disgorgement of profits received from any Transfer conducted in violation of this 
Covenant and Agreement, and damages and injunctive relieve for breach of this Covenant and 
Agreement.  

D. Excess Rents. If Rent for any Designated Unit is charged in excess of the limits in this 
Agreement, the Housing Owner agrees to make refund of those Rents charged in excess, with 
interest at twelve (12) percent per annum, to those tenants overcharged. Such refund shall be made 
promptly upon receiving notice of the overcharge from the City. 

E. Other Violations. In the event of any other violation by Housing Owner of any of the provisions of 
this Agreement, the City may notify Housing Owner in writing of the violation. Housing Owner 
shall have thirty (30) days from the date of receipt of such notice to cure such violation. Failure by 
the Housing Owner to cure within thirty (30) days shall constitute default by Housing Owner 
under this Agreement. Notwithstanding the foregoing in this subsection, if the violation is of such 
a nature that it may not be practicably cured within thirty (30) days by Housing Owner, the City 
may not be entitled to exercise its remedies under this Agreement so long as Housing Owner 
commences cure of such violation within the thirty (30) day period and diligently pursues the cure 
to completion. 



F. Remedies. If Housing Owner is found to be in default of this Agreement, the City’s remedies 
shall include, without limitation, specific performance, preliminary and permanent injunctive 
relief, appointment of a receiver on an interim and/or permanent basis, monetary damages, 
restitution, and recovery of all costs and attorneys’ fees incurred by the City in enforcing this 
Agreement, including the reasonable value of services provided by attorneys who are City 
employees and including the reasonable value of any other services provided by City 
employees. 

G. No Waiver. No waiver of any breach or violation of this Agreement shall be binding unless made 
in writing by the City and no waiver or delay in enforcing the provisions of this Agreement as to 
any breach or violation shall impair, damage, or waive the right of the City to obtain relief or 
recover for the continuation or repetition of such breach or violation or any similar breach or 
violation of the Agreement at any later time. 

H. Nothing herein limits the authority of the City to take enforcement action under the Code. 

VI. OTHER TEMS, CONDITIONS AND REQUIREMENTS

A. Priority. Housing Owner represents and warrants that there are no monetary liens on the 
Property or Project with priority over this Agreement. 

B. Representations and Warranties, and No Conflict with other Documents. Housing Owner represents 
and warrants that it has the full power and authority to enter into and perform this Agreement, that 
this Agreement represents the valid, binding obligation of Housing Owner and is enforceable in 
accordance with its terms, and that Housing Owner has not executed and will not execute any other 
agreement with provisions contradictory to, or in opposition to the provisions of this Agreement. 

C. Attorneys’ Fees. If legal action is commenced involving any provision of this Agreement, 
including without limitation arbitration, bankruptcy, trial or appellate proceedings, reasonable 
attorneys’ fees and costs shall be awarded to the substantially prevailing party. 

D. Choice of Law, Jurisdiction, and Venue. This Agreement shall be construed and enforced in 
accordance with and governed by the laws of the state of Washington. Housing Owner and the City 
consent to the jurisdiction of the courts of the state of Washington and agree that venue of any 
action arising hereunder shall be exclusively in Skagit County, Washington. 

E. Captions. The section and subsection captions used in this Agreement are for convenience only 
and shall not control or affect the meaning or construction of any of the provisions in this 
Agreement. 

F. Genders. The use of any gender herein shall be deemed to include the other gender, and the use of 
the singular in this Agreement shall be deemed to include the plural and vice versa, wherever 
appropriate. 



G. Counterparts, Effectiveness, Recordation, Amendments. This Agreement may be executed in two 
or more counterparts, each of which shall constitute an original. This Agreement shall be effective 
upon recording. The provisions hereof shall not be amended, revised or terminated, other than 
pursuant to the express terms hereof, except by an instrument in writing duly executed by the 
Director and Housing Owner or their successors and assigns, and duly recorded. 

H. Severability. The invalidity of any clause, part or provision of this Agreement shall not affect 
the validity of the remaining portions thereof. 

I. Entire Agreement. This Agreement, including any exhibits, attachments and references to 
documents herein, contains the entire agreement and understanding between Housing Owner and 
the City with respect to the subject matter of this Agreement. 

J. Delivery of Notice. Any notice or other document required or permitted by this Agreement to be 
delivered to a party shall be deemed delivered on the day personally delivered, or shall be deemed 
delivered three (3) days after mailing. If the delivery day after mailing falls on a Saturday, Sunday, 
or City of Seattle holiday, or if personal delivery is made after normal working hours, then the 
delivery day shall be determined to be the next day that is not a Saturday, Sunday, or City of 
Seattle holiday. 

Delivery to the City shall be made to: 

City of Mount Vernon 
Attention: City Attorney 
910 Cleveland Ave 
Mount Vernon, WA  98273 

Or to such other address/department as is later specified to the City by written notice to the 
Housing Owner. 

Delivery to Housing Owner shall be made to: 

FILL IN c/o Contact name 
Contact title Company 
name Address 
City, State Zip 

Or to other such address as is later specified by Housing Owner by written notice to the City. 



SIGNED AND APPROVED this Click here to enter text. day of Click here to enter text., 20Click here to 
enter text. 

OWNER  OWNER 

Signature of Property Owner Signature of Property Owner 

CITY OF MOUNT VERNON 
Mayor 

(insert Mayor’s name) 

Signature of Development Services Director 
or Designee 

Approved as to form: 

City Attorney 

Exhibit A: Legal Description 
Exhibit B: Project Units, including Designated Units, by Unit Type and Floor Area 
Exhibit C: Maximum Rental Calculations 



STATE OF WASHINGTON 
     ss. 

COUNTY OF SKAGIT 

I certify that I know or have satisfactory evidence that Click here to enter text. is the person who appeared 
before me, and said person acknowledged that he signed this instrument, on oath stated that he was 
authorized to execute the instrument and acknowledged it as the  Click here to enter text.to be the free and 
voluntary act and deed of said Click here to enter text., for the uses and purposes therein mentioned. 

Given under my hand and official seal this Click here to enter text. day Click here to enter text.of, 20Click 
here to enter text.. 

(SEAL)  
_______________________________ 
Notary Public 
Residing at______________________ 
My appointment expires ____________ 

STATE OF WASHINGTON 
     ss. 

COUNTY OF SKAGIT 

I certify that I know or have satisfactory evidence that Click here to enter text. is the person who appeared 
before me, and said person acknowledged that he signed this instrument, on oath stated that he was 
authorized to execute the instrument and acknowledged it as the  Click here to enter text.to be the free and 
voluntary act and deed of said Click here to enter text., for the uses and purposes therein mentioned. 

Given under my hand and official seal this Click here to enter text. day Click here to enter text.of, 20Click 
here to enter text.. 

(SEAL)  
_______________________________ 
Notary Public 
Residing at______________________ 
My appointment expires ____________ 



EXHIBIT A 
LEGAL DESCRIPTION 

FILL IN full legal description (not abbreviated) 







STEP 2:  CALCULATE THE YEARLY RENT AND UTILITY PAYMENTS REQUIRED 

A. Take the Adjusted Income calculated in Step 1 (above) and multiply it by 30%. 
B. Calculate the monthly utility allowance and multiply it by 12 for a yearly utility allowance.  The 

monthly utility allowance can be determine in one of two ways:   
a. If the Skagit County Housing Authority has an accurate utility allowance it can used.
b. Alternatively, the City can create estimates of the typical cost of utilities and services

paid by energy-conservative households that occupy housing of similar size and utility
responsibility in Mount Vernon.  These estimates are not intended to be based on an
individual families actual energy consumption and do not include non-essential utility
costs such as telephone or cable.

C. Subtract the yearly utility allowance from the Adjusted Yearly Income calculated under Step 
2(A). 

STEP 3:  DETERMINE THE MONTHLY HOUSING PAYMENT 

A. Take the Yearly Rent Minus the Yearly Utility Payments calculated under Step 2(C) and divide 
this number by 12 to calculate the maximum monthly housing payment. 

B. Should the monthly housing payment be more than the market rate monthly housing payment 
the monthly housing payment shall be reduced to be equal to the market rate monthly housing 
payment.   

STEP 4:  VERIFICATION 

A. All information provided by Applicants and Tenants related to their eligibility is required to be 
verified.  
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